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level within the Department where 
such functions are carried out.

PROHIBITIONS

§ 137.85 Is the Secretary prohibited 
from failing or refusing to transfer 
funds that are due to a Self-Govern-
ance Tribe under Title V? 

Yes, sections 508(d)(1)(A) and (B) of 
the Act [25 U.S.C. 458aaa–7(d)(1)(A) and 
(B)] expressly prohibit the Secretary 
from: 

(a) Failing or refusing to transfer to 
a Self-Governance Tribe its full share 
of any central, headquarters, regional, 
area, or service unit office or other 
funds due under Title V, except as re-
quired by Federal law, and 

(b) From withholding portions of 
such funds for transfer over a period of 
years.

§ 137.86 Is the Secretary prohibited 
from reducing the amount of funds 
required under Title V to make 
funding available for self-govern-
ance monitoring or administration 
by the Secretary? 

Yes, the Secretary is prohibited from 
reducing the amount of funds required 
under Title V to make funding avail-
able for self-governance monitoring or 
administration.

§ 137.87 May the Secretary reduce the 
amount of funds due under Title V 
in subsequent years? 

No, in accordance with section 
508(d)(1)(C)(ii) of the Act [25 U.S.C. 
458aaa–7(d)(1)(C)(ii)], the Secretary is 
prohibited from reducing the amount 
of funds required under Title V in sub-
sequent years, except pursuant to: 

(a) A reduction in appropriations 
from the previous fiscal year for the 
program or function to be included in a 
compact or funding agreement; 

(b) A Congressional directive in legis-
lation or accompanying report; 

(c) A Tribal authorization; 
(d) A change in the amount of pass-

through funds subject to the terms of 
the funding agreement; or 

(e) Completion of a project, activity, 
or program for which such funds were 
provided.

§ 137.88 May the Secretary reduce the 
amount of funds required under 
Title V to pay for Federal functions, 
including Federal pay costs, Fed-
eral employee retirement benefits, 
automated data processing, tech-
nical assistance, and monitoring of 
activities under the Act? 

No, the Secretary may not reduce the 
amount of funds required under Title V 
to pay for Federal functions, including 
Federal pay costs, Federal employee 
retirement benefits, automated data 
processing, technical assistance, and 
monitoring of activities under the Act.

§ 137.89 May the Secretary reduce the 
amount of funds required under 
Title V to pay for costs of Federal 
personnel displaced by contracts 
under Title I or Self-Governance 
under Title V? 

No, the Secretary may not reduce the 
amount of funds required under Title V 
to pay for costs of Federal personnel 
displaced by contracts under Title I or 
Self-Governance under Title V.

§ 137.90 May the Secretary increase 
the funds required under the fund-
ing agreement? 

Yes, the Secretary may increase the 
funds required under the funding agree-
ment. However, the Self-Governance 
Tribe and the Secretary must agree to 
any transfer of funds to the Self-Gov-
ernance Tribe unless otherwise pro-
vided for in the funding agreement.

ACQUISITION OF GOODS AND SERVICES 
FROM THE IHS

§ 137.95 May a Self-Governance Tribe 
purchase goods and services from 
the IHS on a reimbursable basis? 

Yes, a Self-Governance Tribe may 
choose to purchase from the IHS any 
goods and services transferred by the 
IHS to a Self-Governance Tribe in a 
compact or funding agreement. The 
IHS shall provide any such goods and 
services to the Self-Governance Tribe, 
on a reimbursable basis, including pay-
ment in advance with subsequent ad-
justment.
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PROMPT PAYMENT ACT

§ 137.96 Does the Prompt Payment Act 
apply to funds transferred to a Self-
Governance Tribe in a compact or 
funding agreement? 

Yes, the Prompt Payment Act, 39 
U.S.C. section 3901 et seq., applies to 
the transfer of all funds due under a 
compact or funding agreement author-
ized pursuant to Title V. See also 
§ 137.76 through 137.78 and 137.341(f).

INTEREST OR OTHER INCOME ON 
TRANSFERS

§ 137.100 May a Self-Governance Tribe 
retain and spend interest earned on 
any funds paid under a compact or 
funding agreement? 

Yes, pursuant to section 508(h) of the 
Act [25 U.S.C. 458aaa–7(h)], a Self-Gov-
ernance Tribe may retain and spend in-
terest earned on any funds paid under a 
compact or funding agreement.

§ 137.101 What standard applies to a 
Self-Governance Tribe’s manage-
ment of funds paid under a compact 
or funding agreement? 

A Self-Governance Tribe is under a 
duty to invest and manage the funds as 
a prudent investor would, in light of 
the purpose, terms, distribution re-
quirements, and provisions in the com-
pact or funding agreement and Title V. 
This duty requires the exercise of rea-
sonable care, skill, and caution, and is 
to be applied to investments not in iso-
lation but in the context of the invest-
ment portfolio and as a part of an over-
all investment strategy, which should 
incorporate risk and return objectives 
reasonably suitable to the Self-Govern-
ance Tribe. In making and imple-
menting investment decisions, the 
Self-Governance Tribe has a duty to di-
versify the investments unless, under 
the circumstances, it is prudent not to 
do so. In addition, the Self-Governance 
Tribe must: 

(a) Conform to fundamental fiduciary 
duties of loyalty and impartiality; 

(b) Act with prudence in deciding 
whether and how to delegate authority 
and in the selection and supervision of 
agents; and 

(c) Incur only costs that are reason-
able in amount and appropriate to the 

investment responsibilities of the Self-
Governance Tribe.

CARRYOVER OF FUNDS

§ 137.105 May a Self-Governance Tribe 
carryover from one year to the next 
any funds that remain at the end of 
the funding agreement? 

Yes, pursuant to section 508(i) of the 
Act, a Self-Governance Tribe may car-
ryover from one year to the next any 
funds that remain at the end of the 
funding agreement.

PROGRAM INCOME

§ 137.110 May a Self-Governance Tribe 
retain and expend any program in-
come earned pursuant to a compact 
and funding agreement? 

All Medicare, Medicaid, or other pro-
gram income earned by a Self-Govern-
ance Tribe shall be treated as supple-
mental funding to that negotiated in 
the funding agreement. The Self-Gov-
ernance Tribe may retain all such in-
come and expend such funds in the cur-
rent year or in future years except to 
the extent that the Indian Health Care 
Improvement Act (25 U.S.C. 1601 et 
seq.) provides otherwise for Medicare 
and Medicaid receipts. Such funds shall 
not result in any offset or reduction in 
the amount of funds the Self-Govern-
ance Tribe is authorized to receive 
under its funding agreement in the 
year the program income is received or 
for any subsequent fiscal year.

LIMITATION OF COSTS

§ 137.115 Is a Self-Governance Tribe 
obligated to continue performance 
under a compact or funding agree-
ment if the Secretary does not 
transfer sufficient funds? 

No, if a Self-Governance Tribe be-
lieves that the total amount of funds 
provided for a specific PSFA in a com-
pact or funding agreement is insuffi-
cient, the Self-Governance Tribe must 
provide reasonable written notice of 
such insufficiency to the Secretary. If 
the Secretary does not increase the 
amount of funds transferred under the 
funding agreement in a quantity suffi-
cient for the Self-Governance Tribe to 
complete the PSFA, as jointly deter-
mined by the Self-Governance Tribe 
and the Secretary, the Self-Governance 
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